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Caperton: A Case Study
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UNTIL ALMOST TWO decades ago, Hugh
Caperton owned a small coal company in
West Virginia. Today, he finds his name in
legal textbooks.
When listening to his story, the realization is imminent that his legal battle represents the darker side of democracy’s interplay
with justice.
After describing his judicial saga in detail for a group of jurists and attorneys at the
Colorado Justicial Institute’s annual awards
dinner on Nov. 12 at the Downtown Marriott
City Center in Denver, he joked that his story
may sound like the plot of a John Grisham
novel, referencing similarities in his experience with “The Appeal.”
“But this, in fact, is reality,” he told the
crowd. “I’m here to tell you that the feeling
for me, my family, the employees of Harman
Mining and everyone involved in my case can
only be described in one word: sickening.”
And while the story is rich with cautionary ammunition for a variety of issues — corporate greed, the pride of powerful men, the
efficiency of legal bribery — it is mostly an
indictment of the politicization of the judicial
process.

‘A dose of reality’

The entire Caperton v. A.T. Massey Coal
Company case is a 17-year judicial volley
among almost every iteration of a courtroom, from jury trials to appeals to state and
federal high courts.
“Before 1998, after 20 years of running
my own business, I had never been inside of
a courtroom,” Caperton said in an interview.
“I just assumed that justice was really not that
hard to achieve.”
Caperton won $50 million in a 2002
trial in West Virginia after a jury agreed that
Massey Energy and its CEO, Don Blankenship, were guilty of fraud, concealment
and tortious interference in attempting to
ruin Caperton’s small coal company, Harman
Mining. The state Supreme Court threw out
that award for the first time in 2007 as controversies bloomed regarding Blankenship’s
relationship with two of the three justices that
voted against Caperton.
Justice Elliott “Spike” Maynard recused
himself on a succeeding appeal in 2008 after
photos emerged of him vacationing with
Blankenship on the French Riviera, making a
toast, while the case was still pending in 2006.
Caperton’s attorneys argued that justice Brent
Benjamin should have also recused himself
because of Blankenship’s $3 million support of his 2004 election to the state’s highest court, but he refused twice before finally
stepping aside in a third appeal after a 5-4
ruling from the U.S. Supreme Court in 2009
that held a “probability of bias” was enough
to warrant recusal.
“We conclude that there is a serious risk
of actual bias — based on objective and reasonable perceptions — when a person with
a personal stake in a particular case had a
significant and disproportionate influence in
placing the judge on the case by raising funds
or directing the judge’s election campaign
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when the case was pending or imminent,”
U.S. Supreme Court Justice Anthony Kennedy wrote.
During the 2007 oral arguments, “Benjamin never said one word,” Caperton said.
“‘Spike’ Maynard, as soon as our lawyers
stood up, got up from the bench and did not
return until our oral arguments were over.”
Chief Justice Robin Davis later sealed emails
exchanged between Maynard and Blankenship the evening after the arguments, Caperton said.
Caperton was represented by former U.S.
Solicitor General Ted Olson in his appeal to
the U.S. Supreme Court and used a 63-page
opinion that Benjamin wrote about his decision not to recuse himself that cited federal
precedents.
“That (2002 West Virginia) ruling was a
dose of reality for me, how big money can
warp the justice system,” Caperton said.

‘Little has changed’

After the high court in West Virginia
vacated his verdict, justices are still popularly
elected and reform has been slow, according
to Caperton.
“Five years later, very little has changed,”
Caperton said.
Earlier this year, Justice at Stake Executive Director Bert Brandenburg agreed.
“Since Caperton was decided in 2009, a
crisis of confidence in the judiciary has escalated, not receded,” he said in a statement.
“In Caperton, the Supreme Court of the
United States prodded states that elect judges
to do something about the threat to justice
posed by special interest spending that can
influence decisions in the courtroom. Yet
since then, too few states have enacted or
even considered meaningful measures to
keep cash out of the courtroom.”
Melissa Hart, a fellow speaker at the CJI
dinner and a constitutional law professor at
the University of Colorado Law School, said
although the U.S. Supreme Court’s ruling in
Caperton’s case clarifies the danger of special interests in the judicial system, citizens
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should expect “more than that minimum
requirement of due process.
“If we’re talking about whether there was
a due process violation, a violation of basic
constitutional rights, a line has been crossed

that we should never have had to talk about,”
Hart said. “I think recognizing that need for
that higher bar for judicial conduct, whether
states have elected judges or appointed judges or some hybrid like we do with appointments and retention elections, every state in
this country expresses a desire to ensure that’s
its judges are impartial and that they are perceived as impartial.”
“It matters that people feel that they’re
getting a fair trial, and it matters that they are
getting a fair trial,” Hart said.
In May, a Virginia jury awarded Caperton $1 million in damages and $4 million to
his former coal company, although the award
was only a fraction of the $90 million sought
by the perennial plaintiff and the original $50
million verdict in 2002. He is appealing the
verdict.
Caperton spends a lot of his time speaking on the topic of judicial reform at event’s
like CJI’s Judicial Excellence Dinner. He
admitted he used to consider popular elections for the judiciary a normal part of the
democratic process, a voter exercising his
right to participate in government. Now,
looking at merit-based judicial selections,
Caperton told the group “Colorado is doing
it right.” •
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